Appea No. 1937 - Charles Frederick Bishop v. US - 7 June, 1973.

I N THE MATTER OF LI CENSE NO. 406071
Z-110994-D1 AND ALL OTHER SEANMAN S DOCUMENTS
| ssued to: Charles Frederick Bishop

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1937
Charl es Frederick Bi shop

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 6 Decenber 1971, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas suspended
Appel l ant's seaman's docunents for 6 nonths outright upon finding
himguilty of negligence. The specification found proved all eges
that while serving as Chief Mate on board the SS MOBI L LUBE under
authority of the license above capti oned, on or about 20 Novenber
1971, Appellant negligently conducted a damage survey, in that he
reported "no damage", when in fact, the stem of the vessel was
holed in the Bos'n's Storeroom

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence extracts from
the bell book and the rough deck | og of the vessel, sone
phot ogr aphs and the testinony of the master and the Second Mate.
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I n defense, Appellant offered in evidence a draw ng, sone
phot ogr aphs and the testinony of a crewnrenber and hinsel f.

At the end of the hearing, the Admnistrative Law Judge
rendered an oral decision in which he concluded that the charge and
specification had been proved. He later entered an order
suspendi ng all docunents issued to Appellant for a period of 6
nont hs outri ght.

The entire decision was served on 23 Decenber 1971. Appeal
was tinely filed on 7 January 1972.

FI NDI NGS OF FACT

On 20 Novenber 1971, Appellant was serving as Chief Mate on
board the SS MOBI LE LUBE and acting under authority of his |license
whil e the ship was at sea.

At 1847 a mnor collision occurred in the Neches Ri ver between
the MOBIL LUBE and the | ead barge of a four barge tow. The captain
of the tug which was handling the tow notified the Master of the
MOBI L LUBE that he had suffered no damage and was | eaving the
scene. Appellant, together wiwth the Master and the Second Mate
| ooked over the side and noticed sone paint scratches and what
appeared to be an indentation in the stemapproxinmately 1 1/2
i nches in depth and about 7 feet above the water line. They
estimated the point of inpact to have been near the joint between
the stem and the deck of the bos'n's storeroom

In response to the Master's orders, Appellant tw ce inspected
the storeroom and the forepeak tank. On the first inspection,
Appel | ant, acconpani ed by the Second Mate, discovered sone paint
chi ps and rust which appeared to have been knocked | oose by the
collision. As this debris was | ocated at the estinmated point of
| npact, they concluded this to have been the extent of the damage.
Al t hough the breasthooks above this point were | aden with gear
obstructing the view of the stem no attenpt was nade to nove this
gear to permt a nore thorough survey. After each inspection,
Appel |l ant reported to the Master that there was no damage.
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In the neantine, the vessel had continued her voyage. At 0340
on 21 Novenber, while outbound in the GQulf of Mexico, it was
di scovered that the forward conpartnents were flooded. The Master
was forced to return sone 70 mles to Sabine to effect repairs. It
was di scovered that the flooding resulted froman 18 inch hole in
the stem about 8 feet above the bos'n's storeroomdeck. This hole
had been conceal ed by the gear stored on the breasthooks.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) the charge should not have been found proved because the
Adm ni strative Law Judge found specification proved only
in part;

(2) there is no evidence on the record to support the
findi ngs of negligence; and

(3) the order of the Adm nistrative Law Judge is overly
severe.

APPEARANCE: Mehaf fy, Weber, Keith & Gonsoulin, Beaunont, Texas

OPI NI ON

As originally drafted, the single specification in this case
read as follows: "wongfully fail to carry out the |lawful orders
of the Master when ordered to conduct a damage survey foll ow ng
collision, in that you reported no danage, when in fact the stem of
the vessel was holed in the Bos'n's Storeroom"™ The Adm nistrative
Law Judge correctly found that, while Appellant did not actually

fail to carry out the order per se, he did conduct the
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damage survey in a negligent fashion in that he reported no damage,
when in fact the stemof the vessel was holed in the Bos'n's
Storeroom To say that this finding anounted to a correction of an
inartfully drawn specification or a finding that the specification
was proved only in part is to beg the real issue. The purpose of
serving charges and specifications upon the person charged is to
provide himnotice of the matters of fact and | aw bei ng put at

| ssue by the Coast Guard. See Kuhn v. Cvil Aeronautics Board,
183 F.2d 839, 841 (D.C. Cr., 1950), in which it was stated as
foll ows:

“I't is now generally accepted that there may be no subsequent
chal | enge of issues which are actually litigated, if there has been
actual notice and adequate opportunity to cure surprise. If it is
clear that the parties understand exactly what the issues are when
t he proceedi ngs are had, they cannot thereafter claimsurprise or
| ack of due process because of alleged deficiencies in the |anguage
of particul ar pl eadi ngs.

Thus, the question is whether or not Appellant was, in fact,
sufficiently apprised of the actual offense alleged by the Coast
Guard. A review of the hearing record establishes beyond the
shadow of a doubt that Appellant realized full well that his
failure to discover the danage to the vessel was at issue. The
scope of the questions asked and the testinony elicited on
cross-exam nation of the Coast Guard w tnesses and direct

exam nation of Appellant's witnesses is evidence enough of this
fact.

There is no nerit to Appellant's contention that there is no
evi dence of negligence on the record. It is true that the
W tnesses testified that they considered Appellant's damage survey
to have been thorough under the circunstances. However, the |egal
standard of negligence is not based upon the opinions of the fell ow
crewrenbers of the person charged. The proper standard of care to
be applied is that which woul d govern a reasonabl e man under the
sane circunstances. The potential for disaster, which confronts a
vessel bound for the open sea with a punctured hull, is strong. It
I's sinply not reasonable to limt the damage survey of a vessel
whi ch has been involved in a collision, however mnor, to a snal
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interior area the position of which is fixed by a view ng of the
vessel's exterior froman awkward angle. Appellant noted on the
exterior of the stem what appeared to be an indentation, yet he
abandoned his survey of the interior wthout having | ocated an
actual conpanion to that "dent". Under all of these circunstances,
It cannot be said that the Adm nistrative Law Judge erred in
concl udi ng that Appellant was negligent. A conplete inspection of
the stemarea of the Bos'n's Storeroom woul d have taken only a
short while and woul d have resulted in pronpt discovery of the

hol e.

I n conplaining of the severity of the Adm nistrative Law
Judge's order, Appellant relies strongly upon a nunber of
hypot heti cal occurrences which m ght have | essened the danage which
hi s negligence brought on. To say that the happening of one nore
of these contingencies would have resulted in a | esser penalty for
Appellant is to engage in pure guesswork. The penalty for
negligence is not necessarily tied to the quantum of damage. 1In a
case such as this, it would not be unreasonable for the
Adm ni strative Law Judge to take into account the degree of danger
i nto which the negligent om ssion or conm ssion placed the vessel,
her cargo, and especially her crew. In the absence of a gross
departure fromthe scale of average orders or a clear failure to
wei ght extenuating circunstances or matters in mtigation, the
order of the Adm nistrative Law Judge will not be altered on
revi ew.

ORDER

The order of the Adm nistrative Law Judge dated at Houst on,
Texas on 6 Decenber 1971 is AFFI RVED.

T. R SARGENT
Acting Admral, U S. Coast Cuard
Commandant

Signed at Washington, D. C., this 7th day of June 1973.
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